
IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF OHIO 

EASTERN DIVISION 
 
WEDGEWOOD LIMITED 
PARTNERSHIP I, 

:
:
:

Plaintiff, :             Case No. C2 04 1069 
 :  
 v. :  Judge Marbley 
 :  
TOWNSHIP OF LIBERTY, OHIO, et al., : Magistrate Judge King 
 :  
 Defendants. :  

 
PLAINTIFF WEDGEWOOD LIMITED PARTNERSHIP I’S MEMORANDUM

IN OPPOSITION TO LIBERTY TOWNSHIP/POWELL NEIGHBORHOOD 
COMMUNITY WATCH FOUNDATION’S MOTION TO INTERVENE

I. INTRODUCTION

In its Motion to Intervene, proposed intervenor the Liberty Township/Powell 

Neighborhood Community Watch Foundation (the “Foundation”) has utterly failed to satisfy 

several of the requirements for intervention as of right under Fed. R. Civ. P. 24(a).  First, the 

Foundation is unable to demonstrate that it has a direct, substantial, and legally protectable 

interest in this litigation initiated by Plaintiff Wedgewood Limited Partnership I 

(“Wedgewood”).  Second, the Foundation’s objectives in this lawsuit are the same as the existing 

Defendants, Liberty Township, Ohio, the Liberty Township Trustees, and the Liberty Township 

Zoning Inspector.  The Foundation, therefore, cannot demonstrate that those Defendants do not 

adequately represent what interests the Foundation may have in this lawsuit.  Third, given that 

the Foundation does not have any interests in the litigation that warrant intervention as of right 

and that what interests it has are adequately represented by existing parties, the Foundation 

cannot show that its ability to protect its interests will be impaired if it is not allowed to 

intervene.  Failure to satisfy any of these requirements, let alone all of them, requires that the 
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Motion to Intervene be denied under Rule 24(a).  Finally, the Foundation has not put forth any 

grounds for this Court to allow the Foundation to intervene permissively in this action pursuant 

to Rule 24(b), given the clear prejudice that would result to Wedgewood.  Consequently, the 

Foundation’s Motion to Intervene should be denied. 

II. LAW AND ARGUMENT

A. Legal Standard.

Federal Rule of Civil Procedure (“Rule”) 24 governs whether an entity may 

intervene in a pending action.  An applicant is entitled to intervene as a matter of right under 

Rule 24(a) only if: 

the applicant claims an interest relating to the property or 
transaction that is the subject of the action and the applicant is so 
situated that the disposition of the action as a practical matter may 
impair or impede the applicant’s ability to protect that interest, 
unless the applicant’s interest is adequately represented by existing 
parties. 
 

Fed. R. Civ. P. 24(a)(2).  In order to establish a right to intervene, therefore, the Foundation must 

be able to prove each of the following four requirements: (1) that it has a substantial legal 

interest in the matter in issue; (2) that its ability to protect that interest will be impaired if it is not 

permitted to intervene; (3) that the parties already before the court will not adequately represent 

its interest; and (4) that its application to intervene is timely.  See Jordan v. Michigan Conference 

of Teamsters Welfare Fund, 207 F.3d 854, 862 (6th Cir. 2000).  Failure to meet any one of the 

four criteria requires a denial of the motion to intervene.  Stupak-Thrall v. Glickman, 226 F. 3d 

467, 471 (6th Cir. 2000); United States v. Detroit Int’l Bridge Co., 7 F.3d 497, 499 (6th Cir. 

1993). 
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B. The Foundation Has No Right To Intervene In This Matter Pursuant To Fed. 
R. Civ. P. 24(a).

While the Foundation attempts in its Motion to make much of the fact that its 

Motion is timely, in fact, the Foundation fails to satisfy any other requirement for intervention in 

this matter as of right.  The Foundation is unable to demonstrate any substantial and protectable 

interest in this litigation that would possibly justify intervention as of right.  Further, even if the 

Foundation had such an interest, its objectives are the same as the existing Defendants.  The 

Foundation’s mere disagreement with the legal strategy chosen by the Defendants in responding 

to Wedgewood’s Complaint in no way demonstrates that the existing Defendants do not 

adequately represent the Foundation’s interests, as is the Foundation’s burden.  Last, since the 

Foundation does not have any interest in the litigation that could warrant intervention and its 

interests are already adequately represented by the existing Defendants, the Foundation also has 

not and cannot demonstrate that any protectable interest will be impaired if the Foundation is not 

permitted to intervene.  As a result, the Foundation’s Motion to Intervene should be denied. 

1. The Foundation Cannot Demonstrate A Substantial Legal Interest In This 
Matter.

In order to intervene, a third party must have a “direct, substantial interest in the 

litigation which must be significantly protectable.”  Purnell v. City of Akron, 925 F. 2d 941, 947 

(6th Cir. 1991).  See also Donaldson v. U.S., 400 U.S. 517, 531, 91 S. Ct. 534, 542, 27 L. Ed. 2d 

580 (1971); Meyer Goldberg, Inc. v. Goldberg, 717 F. 2d 290, 292 (6th Cir. 1983).  In its Motion, 

the Foundation only points to two potential interests that it seeks to protect through intervention: 

a vague, undefined interest simply as neighboring or nearby landowners, in reliance only upon 

the Sixth Circuit’s decision in Midwest Realty Mgmnt. Co. v.  City of Beavercreek, and to 

protect a supposed right to institute suit for violations of a zoning ordinance under Ohio Rev. 
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Code § 713.13.  See Motion to Intervene at 5 – 7.  Yet, neither of these stated reasons for seeking 

intervention constitute a direct, substantial, and significantly protectable interest in this action 

that justifies granting the Foundation’s request.    

First, the Foundation’s great emphasis upon Midwest Realty Mgmnt. Co. v. City 

of Beavercreek, No. 02-3387, 2004 WL 604092 (6th Cir. March 22, 2004) as somehow 

establishing an interest of property owners in litigation for purposes of intervention simply 

because the litigation relates to neighboring or nearby property is entirely misplaced.  The Sixth 

Circuit explicitly stated in that unpublished opinion that “the focus of this appeal is on the district 

court’s timeliness determination” and that was the only requirement for intervention under Rule 

24(a) at issue before the Court.  Id. at *2.  The Court of Appeals acknowledged that it was not 

called upon to determine whether the applicant had satisfied any other requirement for 

intervention as of right, including whether the proposed intervenors possessed direct, substantial, 

and significantly protectable legal interests in the matter.  Id. The Court noted also that the 

District Court had not “expressly evaluate[d]” that issue and it was “unchallenged on appeal.”  

Id. Therefore, the Foundation’s reliance upon this decision – and only this decision – for the 

proposition that it should be allowed to intervene simply because certain of its members are 

neighboring or nearby landowners is not well founded.  See generally id. Such a generalized 

interest cannot serve as the basis for intervention as of right.  See, e.g., North Shore-Chicago 

Rehabilitation, Inc. v. Village of Skokie, No. 93-C-1198, 1993 WL 356928, at *3 (N.D. Ill. Sept. 

13, 1993) (copy attached as Exhibit A) (neighboring “residents’ general interest in the 

enforcement of the [zoning] laws is insufficient for intervention as of right”); Bachman v. Hecht,

659 F. Supp. 309 (D. V.I. 1986) (“While a landowner may be concerned about goings on in an 

abutting property, such concerns do not rise to the level of a legal interest requiring the court to 
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allow intervention as of right.”).  Cf. U.S. v. W.R. Grace & Co., 185 F.R.D. 184, 189 (D. N.J. 

1999) (“interests of general and indefinite character” do not warrant intervention as of right); 

Township of South Fayette v. Allegheny County Housing Authority, 183 F.R.D. 451, 454 (W.D. 

Pa. 1998) (same); Nish and Goodwill Servs., Inc. v. Cohen, 191 F.R.D. 94, 96 (E.D. Va. 2000) 

(same).         

Second, the Foundation relies upon a supposed right to institute an action under 

Ohio Rev. Code § 713.13 as a basis for its interest in intervening as of right.  See Motion to 

Intervene at 7, citing Joseph Skilken & Co. v. Toledo, 528 F. 2d 867, 874 (6th Cir. 1975).  Yet, 

not only has the Foundation not even attempted to assert such a claim through its Motion to 

Intervene, neither the Foundation nor any of its members actually have the right to institute an 

action under that law.  That section of the Ohio Revised Code states that “[n]o person shall erect, 

construct, alter, repair, or maintain any building or structure or use any land in violation of any 

zoning ordinance or regulation enacted pursuant to sections 713.06 to 713.12, inclusive, of the 

Revised Code, or Section 3 of Article XVIII, Ohio Constitution.” Ohio Rev. Code § 713.13.  

While the Foundation correctly points out that the statute allows “a municipal corporation” or 

“the owner of any contiguous or neighboring property who would be especially damaged by such 

violation” to institute a suit to prevent or terminate such violations, the Foundation fails to 

inform the Court that “sections 713.06 to 713.12, inclusive, of the Revised Code, or Section 3 of 

Article XVIII, Ohio Constitution” relate solely to zoning ordinances for municipal corporations.

See Ohio Rev. Code § 713.06 – 713.12 and Ohio Constitution, Art. XVIII, § 3. Of course, 

Liberty Township, as an unincorporated township under Ohio law, is not a municipal 

corporation.  Thus, unlike the applicants in Skilken, the Foundation has no legal rights 

whatsoever, let alone a substantial, direct, and significantly protectable interest, under Ohio Rev. 
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§ 713.13 that warrants intervention.1 For these reasons, the Foundation has failed to articulate to 

this Court a direct, substantial, and significantly protectable interest at issue in this litigation that 

warrants intervention as of right.    

2. The Foundation Cannot Demonstrate That Its Interests Are Not 
Adequately Represented.

It is the proposed intervenor’s burden to demonstrate inadequate representation.  

Meyer Goldberg, Inc. v. Goldberg, 717 F. 2d 290, 293 (6th Cir. 1983); Purnell v. City of Akron,

925 F. 2d 941, 949 (6th Cir. 1991).  “This requires ‘overcom[ing] the presumption of adequacy of 

representation that arises when the proposed intervenor and a party to the suit have the same 

ultimate objective.’” Bradley v. Milliken, 828 F. 2d 1186, 1193 (6th Cir. 1987), quoting Wade v. 

Goldschmidt, 673 F. 2d 182, 186 n. 7 (7th Cir. 1982).  See also Jansen v. City of Cincinnati, 904 

F. 2d 336, 343 (6th Cir. 1990) (slight difference in interests in litigation between proposed 

intervenor and existing party does not show inadequacy of representation where both seek same 

outcome); U.S. v. Schreiber, 150 F.R.D. 106, 109 (S.D. Ohio 1993) (“there is a presumption of 

adequate representation in cases where the proposed intervenors share the same objective with a 

party to the action”).  Furthermore, “an applicant for intervention fails to meet his burden of 

demonstrating inadequate representation when no collusion is shown between the representatives 

and an opposing party, when the representative does not have or represent an interest adverse to 

the proposed intervenor, and when the representative has not failed in its fulfillment of his duty.”  

Bradley, 828 F. 2d at 1193 (internal quotes and citation omitted).  See also Jordan v. Michigan 

1 Furthermore, even if the Foundation had any right to bring an action under this statute, this statue is not intended 
for every landowner to be allowed to intervene in an action brought by a neighbor for a declaration of that 
neighbor’s rights under applicable zoning ordinances.  Likewise, in Skilken, the plaintiffs sought a rezoning for their 
property and the development that encompassed the property of the intervening landowners, which the intervening 
landowners thought would be to their detriment.  See Skilken, 528 F. 2d at 872.  In the present matter, no such 
rezoning is sought, but merely a declaration of Wedgewood’s rights as it relates to Wedgewood’s property. 
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Conference of Teamsters Welfare Fund, 207 F. 3d 854, 863 (6th Cir. 2000); Purnell, 925 F. 2d at 

949-950 (6th Cir. 1991).  In the present matter, the Foundation has not and cannot make any such 

showing. 

In fact, in its Motion to Intervene, the Foundation explicitly acknowledges that it 

only seeks to intervene because it disagrees with the existing Defendants’ decision to file an 

Answer to Wedgewood’s Complaint, rather than seek to dismiss the claims at this time through a 

Motion to Dismiss.  See Motion to Intervene at 4 (“The Defendants have not moved to dismiss 

the Complaint, but have instead filed an Answer.  The Neighbors respectfully disagree with that 

approach, and for that reason seek to intervene . . . .”) (emphasis added).  Yet, “[a] mere 

disagreement over litigation strategy . . . does not, in and of itself, establish inadequacy of 

representation.”  Bradley, 828 F. 2d at 1192.  See also U.S. v. Schreiber, 150 F.R.D. 106, 109 

(S.D. Ohio 1993) (presumption of adequate representation by party with same objective as 

proposed intervenor “cannot be overcome by merely demonstrating a disagreement over legal 

strategy”); Geier v. Sundquist, No. 95-5844, 1996 WL 464979, at *2 (6th Cir. Aug. 14, 1996) 

(copy attached as Exhibt B) (disagreements over legal strategy “are inadequate to form the basis 

of a right to intervene”).  Thus, the Foundation cannot be permitted to intervene simply on this 

basis. 2 

2 In its Motion to Intervene, the Foundation also claims that Wedgewood’s Complaint supposedly does not state any 
claim upon which relief can be granted and this Court supposedly lacks subject matter jurisdiction over this matter.  
See Motion to Intervene at 1.  The Foundation then falsely claims in its Motion that “[t]he Defendants are not 
asserting those defenses, and therefore the interests of the [Foundation] . . . are not being adequately represented in 
this case.”  Id. However, the existing Defendants in their Answer to Plaintiff’s Complaint have very clearly and 
unambiguously asserted in this lawsuit that “Plaintiff’s Complaint fails to state a claim upon which relief can be 
granted” and that “[t]he Court lacks subject matter jurisdiction over the Complaint . . . .”  Answer of Defendants at 
Affirmative Defenses, Nos. 2 and 6.  While the Foundation has included unnecessary and improper arguments 
concerning the merits of Plaintiffs’ Complaint (asserting disputed facts outside the record and wholly unsupported 
by evidence) within its Motion, see Motion to Intervene at pp. 2-4, Wedgewood will respond to those arguments  in 
time should this Court somehow decide that the Foundation is permitted to intervene.  However, it is readily 
apparent that what interests the Foundation has in this lawsuit are adequately represented by the existing Defendants. 
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In addition, though the Sixth Circuit has stated that it does not have “a higher 

standard for inadequacy when a governmental entity is involved”, Grutter v. Bollinger, 188 F. 3d 

394, 400 (6th Cir. 1999), that Court has nonetheless determined that “[w]hen a state is involved in 

litigation involving a sovereign interest, it is presumed to represent the interests of its citizens.”  

Geier, 1996 WL 464979, at *2, citing Delaware Valley Citizens’ Council for Clean Air v. 

Pennsylvania, 674 F. 2d 970, 973 (3rd Cir. 1982).  This is especially so in this matter where the 

existing Defendants have asserted many defenses that encompass those raised within the 

Foundation’s proposed Motion to Dismiss.  It is also clear that the existing Defendants represent 

the very same interests and seek the very same objectives as the Foundation: to have Plaintiff’s 

lawsuit dismissed or to have the Wedgewood Commerce Center development plan and Township 

Zoning Resolution interpreted in order to bar Plaintiff’s proposed development.  Thus, in this 

manner, the existing Defendants perfectly and adequately represent the interests of the 

Foundation in this action.  See, e.g., Bradley, 828 F. 2d at 1193.    

Furthermore, the Foundation has not proferred any facts whatsoever to 

demonstrate collusion between Wedgewood and the existing Defendants, that the existing 

Defendants have interests that are actually adverse to the Foundation, and that the existing 

Defendants have failed in fulfillment of their duties, as is necessary for a finding that any 

protectable interests of the Foundation would not be adequately represented.  See Jordan, 207 F. 

3d at 863 (“a movant fails to meet his burden of demonstrating inadequate representation when 

1) no collusion is shown between the existing party and the opposition; 2) the existing party does 

not have any interests adverse to the intervener; and 3) the existing party has not failed in the 

fulfillment of its duty”); Purnell, 925 F. 2d at 949-950 (same); Bradley, 828 F. 2d at 1192 

(same).  Thus, it is clear that whatever general interests the Foundation may have in this lawsuit 



9

are adequately represented by the existing Defendants and the Foundation’s Motion should be 

denied.      

3. The Foundation Cannot Demonstrate That Any Substantial Legal Interest 
Will Be Impaired.

The Foundation, in its Motion to Intervene, does not even address the requirement 

that its ability to protect its interests would be impaired if not permitted to intervene.  See

generally Motion to Intervene.  This is for good reason.  As set forth above, the Foundation 

cannot demonstrate any direct, substantial, and significantly protectable legal interest that 

justifies intervention in this matter.  In addition, as previously described, any vague or general 

interest that the Foundation may have in this lawsuit is shared and adequately represented by the 

existing Defendants.  Given these facts, the Foundation clearly cannot satisfy this final 

requirement for intervention as of right.  See, e.g., U.S. v. Tennessee, 260 F. 3d 587, 591-592 (6th 

Cir. 2001) (applicant must demonstrate impairment of ability to protect substantial legal interest 

not already adequately represented by existing parties to the action).  See also Fed. R. Civ. P. 

24(a) (applicant for intervention must be so situated “that the disposition of the action may as a 

practical matter impair or impede the applicant’s ability to protect that interest, unless the 

applicant’s interest is adequately represented by existing parties”) (emphasis added).  

Furthermore, even if the Foundation could satisfy those other requirements for intervention as of 

right, the Foundation has failed to articulate any reason why any legitimate rights of its members 

may be impaired in this action by Wedgewood, which seeks solely to vindicate Wedgewood’s 

constitutional rights and the proper interpretations of the development plan for Wedgewood 

Commerce Center and Township Zoning Resolution related to Wedgewood’s property.  See

Complaint at Counts One – Nine.  As a result, the Foundation’s request to intervene under Fed. 

R. Civ. P. 24(a) should be denied on this basis as well. 
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C. The Foundation Should Not Be Permitted To Intervene Permissively In This 
Matter Pursuant To Fed. R. Civ. P. 24(b).

As set forth above, the Foundation cannot demonstrate that it is entitled to 

intervention as of right under Fed. R. Civ. P. 24(a).  Furthermore, in its Motion to Intervene, the 

Foundation has not proffered any specific reasons at all why it should be granted permissive 

intervention pursuant Rule 24(b), especially given its inability to satisfy the requirements for 

intervention as of right.  See Motion to Intervene at 8.  Given this failure, this Court should deny 

the Foundation’s request for permissive intervention. 

Furthermore, in ruling upon the Foundation’s unsupported request under Rule 

24(b), this Court should “consider whether the intervention will unduly delay or prejudice the 

adjudication of the rights of the original parties.”  Fed. R. Civ. 24(b).  In this action – where 

Wedgewood only seeks to enforce its constitutional rights and have the Wedgewood Commerce 

Center development plan and Township Zoning Resolution interpreted as they relate to 

Wedgewood’s property – Wedgewood would undoubtedly be unfairly prejudiced and this matter 

would be unnecessarily prolonged if the Foundation is allowed to intervene despite the fact that 

what vague, undefined interests the Foundation may have in the subject matter of the lawsuit are 

already adequately represented by the existing Defendants.  See, e.g., Johnson v. City of Dallas, 

Texas, 155 F.R.D. 581, 586 (S.D. Tex. 1994) (permissive intervention denied though 

intervention was sought by neighboring association soon after case filing since intervenors were 

adequately represented by government defendants in defending constitutionality of ordinances 

and “intrusion of [intervenors] into this litigation would do little more than needlessly increase 

costs and delay disposition of this case”).  Thus, the Foundation’s unsupported request to 

intervene permissively in this action pursuant to Fed. R. Civ. P. 24(b) should be rejected by this 

Court as well.         
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III. CONCLUSION

For the reasons set forth above, the Foundation has utterly failed to carry its burden 

to demonstrate that its intervention in this litigation is justified or appropriate.  Accordingly, 

Wedgewood respectfully requests that the Court deny the Foundation’s Motion to Intervene. 

Respectfully submitted, 

 
s/ Bruce L. Ingram    
Bruce L. Ingram, Trial Attorney (0018008) 
Vorys, Sater, Seymour and Pease LLP 

 52 E. Gay Street, P.O. Box 1008 
 Columbus, OH 43216-1008 
 Telephone: (614) 464-6400 
 Facsimile: (614) 464-6350 
 

Attorneys for Plaintiff 
Wedgewood Limited Partnership I 

 

Of Counsel:

Joseph R. Miller  (0068463) 
Vorys, Sater, Seymour and Pease LLP 
52 E. Gay Street, P.O. Box 1008 
Columbus, OH 43216-1008 
Telephone: (614) 464-6400 
Facsimile: (614) 464-6350 
 
Attorneys for Plaintiff 
Wedgewood Limited Partnership I 
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and accurate copy of the foregoing 

has been served via U.S. mail, postage prepaid, upon John D. Latchney, Tomino & Latchney, 

803 E. Washington St., Suite 200, Medina, Ohio 44256, and William Loveland, Loveland & 

Brosius, 50 W. Broad St., Suite 3300, Columbus, Ohio 43215, attorneys for Defendants, and 

Michael W. Currie, Thompson Hine, LLP, 10 W. Broad St., Suite 700, Columbus, Ohio 43215, 

attorneys for the Liberty Township/Powell Neighborhood Community Watch Foundation, this 

10th day of January, 2005. 

 
s/ Joseph R. Miller    
Joseph R. Miller 

 

01/10/2005 - 9590985














