IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO

EASTERN DIVISION
WEDGEWOOD LIMITED
PARTNERSHIP I,
Plaintiff, Case No. C2 04 1069
V. Judge Marbley
TOWNSHIP OF LIBERTY, OHIO, et al., Magistrate Judge King
Defendants. |

PLAINTIFF WEDGEWOOD LIMITED PARTNERSHIP I’'S MEMORANDUM
IN OPPOSITION TO LIBERTY TOWNSHIP/POWELL NEIGHBORHOOD
COMMUNITY WATCH FOUNDATION’S MOTION TO INTERVENE

I. INTRODUCTION

In its Motion to Intervene, proposed intervenor the Liberty Township/Powell
Neighborhood Community Watch Foundation (the “Foundation”) has utterly failed to satisfy
several of the requirements for intervention as of right under Fed. R. Civ. P. 24(a). First, the
Foundation is unable to demonstrate that it has a direct, substantial, and legally protectable
interest in this litigation initiated by Plaintiff Wedgewood Limited Partnership I
(“Wedgewood”). Second, the Foundation’s objectives in this lawsuit are the same as the existing
Defendants, Liberty Township, Ohio, the Liberty Township Trustees, and the Liberty Township
Zoning Inspector. The Foundation, therefore, cannot demonstrate that those Defendants do not
adequately represent what interests the Foundation may have in this lawsuit. Third, given that
the Foundation does not have any interests in the litigation that warrant intervention as of right
and that what interests it has are adequately represented by existing parties, the Foundation
cannot show that its ability to protect its interests will be impaired if it is not allowed to

intervene. Failure to satisfy any of these requirements, let alone all of them, requires that the



Motion to Intervene be denied under Rule 24(a). Finally, the Foundation has not put forth any
grounds for this Court to allow the Foundation to intervene permissively in this action pursuant
to Rule 24(b), given the clear prejudice that would result to Wedgewood. Consequently, the
Foundation’s Motion to Intervene should be denied.

II. LAW AND ARGUMENT

A. Legal Standard.

Federal Rule of Civil Procedure (“Rule”) 24 governs whether an entity may
intervene in a pending action. An applicant is entitled to intervene as a matter of right under
Rule 24(a) only if:

the applicant claims an interest relating to the property or

transaction that is the subject of the action and the applicant is so

situated that the disposition of the action as a practical matter may

impair or impede the applicant’s ability to protect that interest,

unless the applicant’s interest is adequately represented by existing

parties.

Fed. R. Civ. P. 24(a)(2). In order to establish a right to intervene, therefore, the Foundation must
be able to prove each of the following four requirements: (1) that it has a substantial legal
interest in the matter in issue; (2) that its ability to protect that interest will be impaired if it is not

permitted to intervene; (3) that the parties already before the court will not adequately represent

its interest; and (4) that its application to intervene is timely. See Jordan v. Michigan Conference

of Teamsters Welfare Fund, 207 F.3d 854, 862 (6™ Cir. 2000). Failure to meet any one of the

four criteria requires a denial of the motion to intervene. Stupak-Thrall v. Glickman, 226 F. 3d

467, 471 (6th Cir. 2000); United States v. Detroit Int’l Bridge Co., 7 F.3d 497, 499 (6th Cir.

1993).



B. The Foundation Has No Right To Intervene In This Matter Pursuant To Fed.
R. Civ. P. 24(a).

While the Foundation attempts in its Motion to make much of the fact that its
Motion is timely, in fact, the Foundation fails to satisfy any other requirement for intervention in
this matter as of right. The Foundation is unable to demonstrate any substantial and protectable
interest in this litigation that would possibly justify intervention as of right. Further, even if the
Foundation had such an interest, its objectives are the same as the existing Defendants. The
Foundation’s mere disagreement with the legal strategy chosen by the Defendants in responding
to Wedgewood’s Complaint in no way demonstrates that the existing Defendants do not
adequately represent the Foundation’s interests, as is the Foundation’s burden. Last, since the
Foundation does not have any interest in the litigation that could warrant intervention and its
interests are already adequately represented by the existing Defendants, the Foundation also has
not and cannot demonstrate that any protectable interest will be impaired if the Foundation is not
permitted to intervene. As a result, the Foundation’s Motion to Intervene should be denied.

1. The Foundation Cannot Demonstrate A Substantial Legal Interest In This
Matter.

In order to intervene, a third party must have a “direct, substantial interest in the

litigation which must be significantly protectable.” Purnell v. City of Akron, 925 F. 2d 941, 947

(6th Cir. 1991). See also Donaldson v. U.S., 400 U.S. 517, 531, 91 S. Ct. 534, 542, 27 L. Ed. 2d

580 (1971); Meyer Goldberg, Inc. v. Goldberg, 717 F. 2d 290, 292 (6™ Cir. 1983). In its Motion,
the Foundation only points to two potential interests that it seeks to protect through intervention:
a vague, undefined interest simply as neighboring or nearby landowners, in reliance only upon

the Sixth Circuit’s decision in Midwest Realty Mgmnt. Co. v. City of Beavercreek, and to

protect a supposed right to institute suit for violations of a zoning ordinance under Ohio Rev.



Code § 713.13. See Motion to Intervene at 5 — 7. Yet, neither of these stated reasons for seeking
intervention constitute a direct, substantial, and significantly protectable interest in this action
that justifies granting the Foundation’s request.

First, the Foundation’s great emphasis upon Midwest Realty Mgmnt. Co. v. City

of Beavercreek, No. 02-3387, 2004 WL 604092 (6th Cir. March 22, 2004) as somechow

establishing an interest of property owners in litigation for purposes of intervention simply
because the litigation relates to neighboring or nearby property is entirely misplaced. The Sixth
Circuit explicitly stated in that unpublished opinion that “the focus of this appeal is on the district
court’s timeliness determination” and that was the only requirement for intervention under Rule
24(a) at issue before the Court. Id. at *2. The Court of Appeals acknowledged that it was not
called upon to determine whether the applicant had satisfied any other requirement for
intervention as of right, including whether the proposed intervenors possessed direct, substantial,
and significantly protectable legal interests in the matter. Id. The Court noted also that the
District Court had not “expressly evaluate[d]” that issue and it was “unchallenged on appeal.”
Id. Therefore, the Foundation’s reliance upon this decision — and only this decision — for the
proposition that it should be allowed to intervene simply because certain of its members are
neighboring or nearby landowners is not well founded. See generally id. Such a generalized

interest cannot serve as the basis for intervention as of right. See, e.g., North Shore-Chicago

Rehabilitation, Inc. v. Village of Skokie, No. 93-C-1198, 1993 WL 356928, at *3 (N.D. Ill. Sept.
13, 1993) (copy attached as Exhibit A) (neighboring “residents’ general interest in the

enforcement of the [zoning] laws is insufficient for intervention as of right”); Bachman v. Hecht,

659 F. Supp. 309 (D. V.I. 1986) (“While a landowner may be concerned about goings on in an

abutting property, such concerns do not rise to the level of a legal interest requiring the court to



allow intervention as of right.”). Cf. U.S. v. W.R. Grace & Co., 185 F.R.D. 184, 189 (D. N.J.

1999) (“interests of general and indefinite character” do not warrant intervention as of right);

Township of South Fayette v. Allegheny County Housing Authority, 183 F.R.D. 451, 454 (W.D.

Pa. 1998) (same); Nish and Goodwill Servs., Inc. v. Cohen, 191 F.R.D. 94, 96 (E.D. Va. 2000)

(same).
Second, the Foundation relies upon a supposed right to institute an action under
Ohio Rev. Code § 713.13 as a basis for its interest in intervening as of right. See Motion to

Intervene at 7, citing Joseph Skilken & Co. v. Toledo, 528 F. 2d 867, 874 (6th Cir. 1975). Yet,

not only has the Foundation not even attempted to assert such a claim through its Motion to
Intervene, neither the Foundation nor any of its members actually have the right to institute an
action under that law. That section of the Ohio Revised Code states that “[n]o person shall erect,
construct, alter, repair, or maintain any building or structure or use any land in violation of any
zoning ordinance or regulation enacted pursuant to sections 713.06 to 713.12, inclusive, of the
Revised Code, or Section 3 of Article XVIII, Ohio Constitution.” Ohio Rev. Code § 713.13.
While the Foundation correctly points out that the statute allows “a municipal corporation” or
“the owner of any contiguous or neighboring property who would be especially damaged by such
violation” to institute a suit to prevent or terminate such violations, the Foundation fails to

inform the Court that “sections 713.06 to 713.12, inclusive, of the Revised Code, or Section 3 of

Article XVIII, Ohio Constitution” relate solely to zoning ordinances for municipal corporations.
See Ohio Rev. Code § 713.06 — 713.12 and Ohio Constitution, Art. XVIII, § 3. Of course,
Liberty Township, as an unincorporated township under Ohio law, is not a municipal
corporation. Thus, unlike the applicants in Skilken, the Foundation has no legal rights

whatsoever, let alone a substantial, direct, and significantly protectable interest, under Ohio Rev.



§ 713.13 that warrants intervention.! For these reasons, the Foundation has failed to articulate to
this Court a direct, substantial, and significantly protectable interest at issue in this litigation that
warrants intervention as of right.

2. The Foundation Cannot Demonstrate That Its Interests Are Not
Adequately Represented.

It is the proposed intervenor’s burden to demonstrate inadequate representation.

Meyer Goldberg, Inc. v. Goldberg, 717 F. 2d 290, 293 (6th Cir. 1983); Purnell v. City of Akron,

925 F. 2d 941, 949 (6™ Cir. 1991). “This requires ‘overcom[ing] the presumption of adequacy of
representation that arises when the proposed intervenor and a party to the suit have the same

ultimate objective.”” Bradley v. Milliken, 828 F. 2d 1186, 1193 (6™ Cir. 1987), quoting Wade v.

Goldschmidt, 673 F. 2d 182, 186 n. 7 (7™ Cir. 1982). See also Jansen v. City of Cincinnati, 904

F. 2d 336, 343 (6™ Cir. 1990) (slight difference in interests in litigation between proposed
intervenor and existing party does not show inadequacy of representation where both seek same

outcome); U.S. v. Schreiber, 150 F.R.D. 106, 109 (S.D. Ohio 1993) (“there is a presumption of

adequate representation in cases where the proposed intervenors share the same objective with a
party to the action”). Furthermore, “an applicant for intervention fails to meet his burden of
demonstrating inadequate representation when no collusion is shown between the representatives
and an opposing party, when the representative does not have or represent an interest adverse to
the proposed intervenor, and when the representative has not failed in its fulfillment of his duty.”

Bradley, 828 F. 2d at 1193 (internal quotes and citation omitted). See also Jordan v. Michigan

' Furthermore, even if the Foundation had any right to bring an action under this statute, this statue is not intended
for every landowner to be allowed to intervene in an action brought by a neighbor for a declaration of that
neighbor’s rights under applicable zoning ordinances. Likewise, in Skilken, the plaintiffs sought a rezoning for their
property and the development that encompassed the property of the intervening landowners, which the intervening
landowners thought would be to their detriment. See Skilken, 528 F. 2d at 872. In the present matter, no such
rezoning is sought, but merely a declaration of Wedgewood’s rights as it relates to Wedgewood’s property.



Conference of Teamsters Welfare Fund, 207 F. 3d 854, 863 (6th Cir. 2000); Purnell, 925 F. 2d at

949-950 (6™ Cir. 1991). In the present matter, the Foundation has not and cannot make any such
showing.

In fact, in its Motion to Intervene, the Foundation explicitly acknowledges that it
only seeks to intervene because it disagrees with the existing Defendants’ decision to file an
Answer to Wedgewood’s Complaint, rather than seek to dismiss the claims at this time through a
Motion to Dismiss. See Motion to Intervene at 4 (“The Defendants have not moved to dismiss
the Complaint, but have instead filed an Answer. The Neighbors respectfully disagree with that
approach, and for that reason seek to intervene . . . .”) (emphasis added). Yet, “[a] mere
disagreement over litigation strategy . . . does not, in and of itself, establish inadequacy of

representation.” Bradley, 828 F. 2d at 1192. See also U.S. v. Schreiber, 150 F.R.D. 106, 109

(S.D. Ohio 1993) (presumption of adequate representation by party with same objective as
proposed intervenor “cannot be overcome by merely demonstrating a disagreement over legal

strategy™); Geier v. Sundquist, No. 95-5844, 1996 WL 464979, at *2 (6™ Cir. Aug. 14, 1996)

(copy attached as Exhibt B) (disagreements over legal strategy “are inadequate to form the basis
of a right to intervene”). Thus, the Foundation cannot be permitted to intervene simply on this

. 2
basis.

? In its Motion to Intervene, the Foundation also claims that Wedgewood’s Complaint supposedly does not state any
claim upon which relief can be granted and this Court supposedly lacks subject matter jurisdiction over this matter.
See Motion to Intervene at 1. The Foundation then falsely claims in its Motion that “[t]he Defendants are not
asserting those defenses, and therefore the interests of the [Foundation] . . . are not being adequately represented in
this case.” Id. However, the existing Defendants in their Answer to Plaintiff’s Complaint have very clearly and
unambiguously asserted in this lawsuit that “Plaintiff’s Complaint fails to state a claim upon which relief can be
granted” and that “[t]he Court lacks subject matter jurisdiction over the Complaint . . . .” Answer of Defendants at
Affirmative Defenses, Nos. 2 and 6. While the Foundation has included unnecessary and improper arguments
concerning the merits of Plaintiffs’ Complaint (asserting disputed facts outside the record and wholly unsupported
by evidence) within its Motion, see Motion to Intervene at pp. 2-4, Wedgewood will respond to those arguments in
time should this Court somehow decide that the Foundation is permitted to intervene. However, it is readily
apparent that what interests the Foundation has in this lawsuit are adequately represented by the existing Defendants.



In addition, though the Sixth Circuit has stated that it does not have “a higher

standard for inadequacy when a governmental entity is involved”, Grutter v. Bollinger, 188 F. 3d

394, 400 (6™ Cir. 1999), that Court has nonetheless determined that “[w]hen a state is involved in
litigation involving a sovereign interest, it is presumed to represent the interests of its citizens.”

Geier, 1996 WL 464979, at *2, citing Delaware Valley Citizens’ Council for Clean Air v.

Pennsylvania, 674 F. 2d 970, 973 (3™ Cir. 1982). This is especially so in this matter where the
existing Defendants have asserted many defenses that encompass those raised within the
Foundation’s proposed Motion to Dismiss. It is also clear that the existing Defendants represent
the very same interests and seek the very same objectives as the Foundation: to have Plaintiff’s
lawsuit dismissed or to have the Wedgewood Commerce Center development plan and Township
Zoning Resolution interpreted in order to bar Plaintiff’s proposed development. Thus, in this
manner, the existing Defendants perfectly and adequately represent the interests of the
Foundation in this action. See, e.g., Bradley, 828 F. 2d at 1193.

Furthermore, the Foundation has not proferred any facts whatsoever to
demonstrate collusion between Wedgewood and the existing Defendants, that the existing
Defendants have interests that are actually adverse to the Foundation, and that the existing
Defendants have failed in fulfillment of their duties, as is necessary for a finding that any
protectable interests of the Foundation would not be adequately represented. See Jordan, 207 F.
3d at 863 (“a movant fails to meet his burden of demonstrating inadequate representation when
1) no collusion is shown between the existing party and the opposition; 2) the existing party does
not have any interests adverse to the intervener; and 3) the existing party has not failed in the
fulfillment of its duty”); Purnell, 925 F. 2d at 949-950 (same); Bradley, 828 F. 2d at 1192

(same). Thus, it is clear that whatever general interests the Foundation may have in this lawsuit



are adequately represented by the existing Defendants and the Foundation’s Motion should be
denied.

3. The Foundation Cannot Demonstrate That Any Substantial Legal Interest
Will Be Impaired.

The Foundation, in its Motion to Intervene, does not even address the requirement
that its ability to protect its interests would be impaired if not permitted to intervene. See
generally Motion to Intervene. This is for good reason. As set forth above, the Foundation
cannot demonstrate any direct, substantial, and significantly protectable legal interest that
justifies intervention in this matter. In addition, as previously described, any vague or general
interest that the Foundation may have in this lawsuit is shared and adequately represented by the
existing Defendants. Given these facts, the Foundation clearly cannot satisfy this final

requirement for intervention as of right. See, e.g., U.S. v. Tennessee, 260 F. 3d 587, 591-592 (6th

Cir. 2001) (applicant must demonstrate impairment of ability to protect substantial legal interest
not already adequately represented by existing parties to the action). See also Fed. R. Civ. P.
24(a) (applicant for intervention must be so situated “that the disposition of the action may as a
practical matter impair or impede the applicant’s ability to protect that interest, unless the
applicant’s interest is adequately represented by existing parties”) (emphasis added).
Furthermore, even if the Foundation could satisfy those other requirements for intervention as of
right, the Foundation has failed to articulate any reason why any legitimate rights of its members
may be impaired in this action by Wedgewood, which seeks solely to vindicate Wedgewood’s
constitutional rights and the proper interpretations of the development plan for Wedgewood
Commerce Center and Township Zoning Resolution related to Wedgewood’s property. See
Complaint at Counts One — Nine. As a result, the Foundation’s request to intervene under Fed.

R. Civ. P. 24(a) should be denied on this basis as well.



C. The Foundation Should Not Be Permitted To Intervene Permissively In This
Matter Pursuant To Fed. R. Civ. P. 24(b).

As set forth above, the Foundation cannot demonstrate that it is entitled to
intervention as of right under Fed. R. Civ. P. 24(a). Furthermore, in its Motion to Intervene, the
Foundation has not proffered any specific reasons at all why it should be granted permissive
intervention pursuant Rule 24(b), especially given its inability to satisfy the requirements for
intervention as of right. See Motion to Intervene at 8. Given this failure, this Court should deny
the Foundation’s request for permissive intervention.

Furthermore, in ruling upon the Foundation’s unsupported request under Rule
24(b), this Court should “consider whether the intervention will unduly delay or prejudice the
adjudication of the rights of the original parties.” Fed. R. Civ. 24(b). In this action — where
Wedgewood only seeks to enforce its constitutional rights and have the Wedgewood Commerce
Center development plan and Township Zoning Resolution interpreted as they relate to
Wedgewood’s property — Wedgewood would undoubtedly be unfairly prejudiced and this matter
would be unnecessarily prolonged if the Foundation is allowed to intervene despite the fact that

what vague, undefined interests the Foundation may have in the subject matter of the lawsuit are

already adequately represented by the existing Defendants. See, e.g., Johnson v. City of Dallas,
Texas, 155 F.R.D. 581, 586 (S.D. Tex. 1994) (permissive intervention denied though
intervention was sought by neighboring association soon after case filing since intervenors were
adequately represented by government defendants in defending constitutionality of ordinances
and “intrusion of [intervenors] into this litigation would do little more than needlessly increase
costs and delay disposition of this case”). Thus, the Foundation’s unsupported request to
intervene permissively in this action pursuant to Fed. R. Civ. P. 24(b) should be rejected by this

Court as well.

10



1. CONCLUSION

For the reasons set forth above, the Foundation has utterly failed to carry its burden

to demonstrate that its intervention in this litigation is justified or appropriate. Accordingly,

Wedgewood respectfully requests that the Court deny the Foundation’s Motion to Intervene.

Of Counsel:

Joseph R. Miller (0068463)

Vorys, Sater, Seymour and Pease LLP
52 E. Gay Street, P.O. Box 1008
Columbus, OH 43216-1008
Telephone: (614) 464-6400
Facsimile: (614) 464-6350

Attorneys for Plaintiff
Wedgewood Limited Partnership I

11

Respectfully submitted,

s/ Bruce L. Ingram

Bruce L. Ingram, Trial Attorney (0018008)
Vorys, Sater, Seymour and Pease LLP

52 E. Gay Street, P.O. Box 1008
Columbus, OH 43216-1008

Telephone: (614) 464-6400

Facsimile: (614) 464-6350

Attorneys for Plaintiff
Wedgewood Limited Partnership I



CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and accurate copy of the foregoing
has been served via U.S. mail, postage prepaid, upon John D. Latchney, Tomino & Latchney,
803 E. Washington St., Suite 200, Medina, Ohio 44256, and William Loveland, Loveland &
Brosius, 50 W. Broad St., Suite 3300, Columbus, Ohio 43215, attorneys for Defendants, and
Michael W. Currie, Thompson Hine, LLP, 10 W. Broad St., Suite 700, Columbus, Ohio 43215,
attorneys for the Liberty Township/Powell Neighborhood Community Watch Foundation, this
10™ day of January, 2005.

s/ Joseph R. Miller
Joseph R. Miller
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Not Reported in F.Supp.
1993 WL 356928 (N.D.IIL), 2 A.D.D. 1074
(Cite as: 1993 WL 356928 (N.D.IIL.))

H
United States District Court, N.D. Illinois, Eastern

Division.

NORTH SHORE-CHICAGO REHABILITATION
INC., Plaintiff,
V.
VILLAGE OF SKOKIE, Defendant.

No. 93 C 1198.

Sept. 13, 1993.

MEMORANDUM OPINION AND ORDER
PLUNKETT, District Judge.

*1 North Shore Rehabilitation ("North Shore")
leased a home on a quiet residential stretch of North
Karlov in Skokie, Illinois with the intent of using
the home as a facility to reintegrate the victims of
traumatic brain injury into society. The idea is that
the injured clients, who are charged $500 a day, will
live and work together in an interactive environment
where they share responsibilities for cooking,
cleaning and other activities in the hope of
gradually restoring themselves to their place in
society.

Only those injury victims who are in a non-agitated
neurological state will be clients at the home. At
this point in proceedings, the record shows that the
facility is not a nursing home, where residents are
given prepared meals and medical care, but a group
home where clients care for themselves and can
relearn the skills needed to rejoin society.

The house is located in an area of Skokie zoned
R-1, or single family residential, in the Village's
zoning code, which allows group homes and
"community live-in residences” that have obtained
an Administrative Occupancy Permit from the
Village. In order to get the Permit, the Village
requires groups homes and live-in residences to be
licensed by the state. North Shore, however, has

Page 2 of 6

Page 1

been told by the Illinois Departments of Mental
Health and Public Health that they will not issue a
license because North Shore is not the type of
facility that needs to be licensed by the state.

At a public hearing of the Village Board on
January 18, 1993, residents objected to North
Shore's plans for various reasons. Included among
their concerns were the effect of the facility on
property values and that the North Shore clients
might frighten neighborhood children.

Despite knowledge that the facility did not need a
license, Skokie denied the Permit because North
Shore did not have a state license. It did so despite
the advice of counsel that strict application of the
state license requirement in this situation would
violate the Fair Housing Act. This created an
unfortunate catch-22 for North Shore: while they
cannot get a state license because they do not need
one, they camnot get a Skokie zoning Permit
because they do not have a license.

North Shore offered to apply for accreditation from
the Committee on Accreditation of Rehabilitation
Facilities, a respected organization sponsored by
various national health organizations that accredits
facilities for the care or treatment of the disabled.
However, Skokie still refused to issue the Permit,
apparently because the Committee only accredits
facilities that have been open for six months, which
meant that North Shore would have to operate for
that period without a license.

North Shore filed suit in district court, seeking a
preliminary injunction and arguing that the license
requirement violated the Fair Housing Act. 42
US.C. § 3601. Judge Aspen referred the matter to
Magistrate Judge Bucklo, who held an evidentiary
hearing. Magistrate Bucklo found a strong
likelihood that the ordinance violated the Act and
recommended that the court issue a preliminary
injunction prohibiting Skokie from denying or
delaying the issuance of an Occupational Permit.
Judge Aspen adopted the recommendation and
issued the injunction.

© 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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*2 The Village issued the Permit and is apparently
ready to settle the case. North Shore has indicated
that it plans to move residents into the home during
the first week of September and that it has expended
hundreds of thousands of dollars towards that goal.

As one would expect, the residents of North Karlov
are not pleased with that result. To the contrary,
they are outraged and have attempted to intervene
as of right in the case under Rule 24. See
Fed.R.Civ.Pro. 24(a)(2). Because he knows one of
the North Karlov residents, Judge Aspen recused
himself from hearing the motion.

The residents' concern is that Judge Aspen's order,
which forbids the Village from "denying or refusing
any permit, including the occupancy permit, on the
ground that its zoning ordinance does not permit the
proposed North Shore facility,"
North-Shore-Chicago Rehabilitation, Inc. v. Village
of Skokie, No. 93 C 1198, slip. op. at § (N.D.IIL
July 8, 1993) (Aspen, J.), eliminates all hope of
regulating the proposed group home in terms of
traffic flow and other concerns. Should they be
allowed to intervene, the residents intend to seek a
modification of Judge Aspen's order to the
following effect: (1) a clarification of the court's
findings as to whether the North Shore home is, in
fact, a "personal care facility" that does indeed
require state licensure; (2) an order requiring the
Village to hold further hearings on that issue and on
the issue of whether the home meets other
requirements of the zoning code; and (3)
recognition that Skokie has legitimate concerns
about such matters as congestion and traffic that are
not addressed by Judge Aspen's opinion but that can
be appropriately remedied through the zoning code.

L. Intervention as of Right Pursuant to Rule 24.

Parties may intervene in an action as a matter of
right pursuant to Fed.R.Civ.P. 24(a)(2) if: (1) they
claim an interest relating to the transaction which is
the subject of the action; (2) the disposition of the
matter may impair or impede their ability to protect
that interest; (3) their interest in not adequately
represented by the existing parties; and (4) their
motion is timely. South v. Rowe, 759 F.2d 610, 612
(7th Cir.1985).

The Seventh Circuit has also required that a

Page 3 of 6

Page 2

putative intervenor have Article III standing. See
Ragsdale v. Turnock, 941 F.2d 501, 509 (7th
Cir.1991) (Posner, J., concurring), cert. denied sub
nom, Murphy v. Ragsdale, 112 S.Ct. 879 (1992);
Keith v. Daley, 764 F.2d 1265, 1268 (7th Cir.), cert.
denied sub nom, Illinois Pro-Life Coalition, Inc., 1i]
v. Keith, 474 U.S. 980 (1985); United States v.
36.96 Acres of Land, 754 F.2d 855, 859 (7th
Cir.1985) (interest of proposed intervenor must be
greater than the interest sufficient to satisfy standing
requirement). Thus, we must ask not only whether
the requirements of Rule 24 are met, but whether
the residents possess Article III standing.

As an initial matter we note that the bulk of
resident's proposed modifications of Judge Aspen's
order is not properly before this court. The portion
we refer to, seeking a clarification of the court's
findings as to whether the North Shore home is, in
fact, a "personal care facility” that does indeed
require state licensure, and an order requiring the
Village to hold further hearings on that issue and on
the issue of whether the home meets other
requirements of the zoning code are plainly not
federal matters and do not belong before this court.
We agree with both Judge Aspen and Magistrate
Judge Bucklo, who felt that these issues are within
the purview of the state. See July 8 Memorandum
Opinion and Order at 4 n. 1 (whether home is a
group home or a halfway house is "irrelevant to our
present  inquiry"); May 20 Report and
Recommendation at 18 n. 6 ("[w]hether the home is
a nursing home under state law is an administrative
determination to be made by the state.") Thus, we
proceed to analyze the residents' request only as to
their remaining purpose to intervene, which is to
seek recognition that Skokie has legitimate concerns
about such matters as congestion and traffic that are
not addressed by Judge Aspen's opinion but that can
be appropriately remedied through the zoning code.

A. Direct and Substantial Interest Impaired by the
Disposition of the Case without Intervention

*3 The interest requirement for Rule 24
intervention has never been clearly defined.

However, in the intervention area the "interest" test
is primarily a practical guide to disposing of
lawsuits by involving as many apparently concerned
persons as is compatible with efficiency and due
process. Further, we recognize that generally,
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interests in property are the most elementary type of
right in which a sufficient interest has been found
under Rule 42(a)(2). See 7C Charles Wright,
Arthur Miller and Mary Kane, Federal Practice
and Procedure 2d, § 1908 at 272 (2d ed. 1986)
(citation omitted).

Curiously, however, the residents of North Karlov
have not cast their claim as one directly premised
on property values. Rather, they purport only to
seek recognition that the Village may continue to
apply its zoning code to the North Shore facility.
Certainly, the residents' general interest in the
enforcement of the laws is insufficient for
intervention as of right. Further, that type of
interest, which only obliquely affect property
values, is too insubstantial to meet the requirements
of Rule 24. See, e.g., Wade v. Goldschmidt, 673
F.2d 182 (7th Cir.1982).

Judge Aspen's order, which prohibits the Village
from denying the permit to the group home, does
not even address, much less prohibit, the continued
enforcement of the Village zoning code. To the
contrary, it merely bars the city from continuing a
discriminatory application of a single requirement
in the ordinance while the remainder of the code
stands unaffected. To find that the group home
licensure requirement probably violates the Fair
Housing Act is not equivalent to a finding that the
Village may not regulate the conduct of the group
home in regards to legitimate, nondiscriminatory
zoning requirements once it begins operation.
Indeed, both the Report and Recommendation and
the Memorandum Opinion and Order already issued
in this case explicitly recognized the validity of
legitimate, nondiscriminatory zoning concerns. See
Memorandum Opinion and Order at 5; Report and
Recommendation at 23. Thus, the residents have
not asserted a sufficient direct interest in the subject
matter of this litigation.

B. Adequacy of Representation

We also find that the original parties adequately
represent the residents' asserted interests.

Certainly, where a government litigant is charged by
law with representing the proposed intervenor's
interests, they are presumed to be adequate
representatives. See Ragsdale v. Turnock, 941 F.2d
501, 504 (7th Cir.1991)., 941 F.2d at 508 (Posner,
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J., concurring) (citations omitted); Wright, Miller
and Kane at § 1901 p. 331-32, The mere fact that
an original party may settle the case is insufficient
to rebut the presumption. To the confrary, adequacy
of representation is present where no collusion
between the representative and the opposing party is
shown, where the representative does not have
adverse interests to the proposed intervenor, and
where the representative has not failed in his duty.
Wade 673 F.2d at 186 n. 7 (citations omitted).
These factors are not present here. Thus, we
presume that Skokie will adequately represent their
interests in this litigation.

C. Timeliness

*4 Rule 24 also requires putative intervenors to be
timely. Our inquiry into this issue requires us to
consider all the relevant factors and not just the
point to which the suit has progressed. NAACP v.
New York, 413 U.S. 345, 365-66 (1973). The
factors we consider include: (1) the length of time
the intervenor knew or should of known of his
interest in the case; (2) the prejudice to the original
party cause by the delay; (3) the prejudice to the
intervenor if the motion is denied; and (4) any
unusual circumstances. Ragsdale v. Turnock, 941
F.2d 501, 504 (7th Cir.1991).

We feel that the intervenors acted as soon as they
saw a need for intervention. They assert by
affidavit that the Village attorneys assured them that
there was no need to hire their own attorneys on
several occasions. See United States v. Griffin, 782
F2d 1393, 1399 (7th Cir.1986) ( "Timeliness
depends on the dispatch with which the intervenor
acts after learning of the grounds for intervention
and on the extent intervention will cause prejudice
to other cause prejudice to other litigants.").

In the present case, the original parties have
represented in open court that they intend to enter
into a settlement of this case. The Seventh Circuit
has made it clear that a pending settlement is a
factor that weighs heavily against intervention. See,
e.g., Ragsdale v. Turnock, 941 F.2d 501, 504 (7th
Cir.1991) (citation omitted) ("Once parties have
invested time and effort into settling a case it would
be prejudicial to allow intervention."); City of
Bloomington v. Westinghouse Elec. Corp., 824 F.2d
531, 535 (7th Cir.1987) ( “intervention at this time
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would render worthless all of the parties’
painstaking negotiations because negotiations
would have to begin again"); Jones v. Caddo
Parish School Bd., 735 F.2d 923, 935 (5th Cir.1984)

Indeed, a case may never be resolved if a new party
is allowed to intervene each time the case
approaches resolution. United States v. City of
Chicago, 908 F.2d 197, 199 (7th Cir.1990). The
Seventh Circuit has held that once complex
settlement negotiations are well-publicized, parties
may no longer intervene. Ragsdale, 941 F.2d at 504
(citing City of Bloomington, 824 F.2d at 535).

Of course, we are aware that the present case is
different from the above-cited authority in two
important ways. Unlike the precedent, the
intervenors are not attempting to invade complex
and lengthy litigation at the very last minute. See,
e.g., City of Chicago, 908 F.2d 197 (petition to
intervene prior to entry of consent decree fifteen
years after litigation began not timely). To the
contrary, this is a fairly simple matter that has only
been before the courts for a few months. It cannot
really be compared to other cases where the courts
have refused intervention into complex litigation on
the basis of prejudice to the original parties in
lengthy lawsuits. See, e.g., Ragsdale, 941 F.2d at
504 (prejudice to original parties substantial where
attempt to intervene made after years of litigation
and expended work on settlement).

*5 Despite the promptness of the residents' motion,
however, other factors weigh against intervention.
In the present case, while there have been no
complex or extensive settlement negotiations, at
least not to the extent of those in Ragsdale or City
of Chicago, granting the motion to intervene will
result in substantial prejudice to North Shore. Our
understanding is that the Village will simply
acquiesce to North Shore's demand (and the court
order) and issue the permit and that North Shore, in
reliance upon that set of facts, has expanded
hundreds of thousands of dollars towards opening
the home in early September. Allowing the
residents to intervene at this point would
undoubtedly delay that opening even further and
severely prejudice North Shore.

Further, we find that denying the motion to
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intervene will not significantly prejudice the
residents. Though they undoubtedly have
legitimate concerns about their property values,
those concerns are apparently trumped by the Fair
Housing Act. Further, their efforts to ensure strict
compliance with the Skokie zoning ordinance will
not be hampered by Judge Aspen's order, which
merely prohibits Skokie from denying North Shore
the permit. It does not somehow excuse the group
home facility from nondiscriminatory enforcement
of the zoning code's legitimate requirements once it
is in operation.

D. Rule 24(c)

Rule 24(c) requires that a motion to intervene be
accompanied by "a pleading setting forth the claim
or defense for which intervention is sought."
Fed R.Civ.P. 24(c). The residents, who have only
filed a motion to modify Judge Aspen's injunction,
have not met this requirement. The absence of a
pleading would leave the residents’ status as parties
in this case murky to say the least. Though we do
not feel that failure to meet the requirements of
Rule 24(c), standing alone, is sufficient to deny the
residents' motion, we consider it as one more factor
that weighs against granting the motion.

1I. Standing

Finally, we turn to the issue of standing. As noted
above, the Seventh Circuit has required proposed
intervenors to possess, at the very least, an interest
sufficient to confer Article III standing. [FN1] The
standing analysis is a three-fold test that essentially
asks "whether the litigant is entitle to have the court
decide the merits of the dispute or of particular
issues." Warth v. Seldin, 422 U.S. 490, 498 (1975).
Those who do not possess standing under Article
III of the constitution may not litigate in the federal
courts. Love Church v. City of Evanston, 896 F.2d
1082, 1084 (7th Cir.) (citing Valley Forge College
v. Americans United for the Separation of Church
and State, 454 U.S. 464, 475-76 (1982)), cert.
denied, 111 S.Ct. 252 (1990). As the Seventh
Circuit noted in Love Church, "[t]he concept of
standing does not lend itself easily to strict rules and
facile application." Love Church, 896 F.2d at 1084.

However, it is clear that the law in this area has
developed to the extent that we require, at a
minimum, that a plaintiff who invokes the
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jurisdiction of the courts allege that he has (1)
suffered personal injury; (2) fairly traceable to the
defendant's allegedly unlawful conduct; (3) likely
to be redressed by the requested relief. /d. at 1085
(citing cases). Furthermore, a plaintiff does not
have standing to seek redress for “generalized
grievances." Rather, the plaintiff must describe a
distinct and palpable injury that is neither abstract
nor conjectural nor merely hypothetical. /d. at 1085.

*6 As we noted above, the residents cannot ask this
court to decide whether or not the North Shore
facility is a nursing home or to order the Village to
conduct evidentiary hearings on that issue. There
is no likelihood that the residents' concerns about
these issue can be address by their requested relief
because no federal issues are presented. Thus, the
residents have no Article III standing to raise those
issues before this court.

Conclusion
For the reasons stated above, the motion to
intervene is denied. [FN2]

FN1. This approach is not without its
critics. See, e.g. Carl Tobias, Standing to
Intervene, 1991 Wisc.L.Rev. 413 (1991).

FN2. We respectfully decline to follow
the opinion of the Eighth Circuit in
Planned Parenthood v. Citizens for Comm.
Action, 558 F.2d 861, 870 (8th Cir.1977).
In a very similar case, where neighbors
sought to intervene in a case involving the
placement of an abortion clinic, the Eighth
Circuit allowed the neighbors to intervene.
Planned Parenthood, 558 F.2d at 870).
However, the court simply assumed that
the proposed intervenors had standing, a
presumption we may not make in the
Seventh Circuit.

Further, the neighbor intervenors in
Planned Parenthood, unlike in present
case, were openly concerned about
property values, not the enforcement of
zoning regulations about traffic and
congestion. Planned Parenthood, 558
F.2d at 869 (proposed intervenors "wish to
intervene to assure that their property
values are no adversely affected by the
creation of an abortion clinic in their
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neighborhood.") The significance of this
distinction is that while individual
concerns about property values may be
distinct from municipal concerns about
zoning regulations, the Karlov residents'
concerns, as cast by their attorneys, are not.
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